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SUMMARY OF RECOMMENDED CHANGES

The Commission should adopt DRA’s monitoring proposals set forth in our
February 2007 proposal and as modified by DRA’s Opening and Reply
Comments, filed March 2, 2007 and March 30, 2007, respectively.

To avoid further undermining of the Commission’s reliance on the FCC ARMIS
reports, the final decision in this proceeding should clarify that carriers shall file
the ten ARMIS reports with the Commission regardless of the outcomes with the
pending FCC petitions. In other words, even if ILECs are freed from the
responsibility to provide data to the FCC, the ILECs would be required to report
to the CPUC the same data that would have appeared on the California-relevant
portion of their ARMIS reports (which would include national or regional data if
there is no California-specific reporting on a particular item in the current ARMIS
report).

The Commission should also retain the Field Research Affordability Study, with
the modifications that DRA proposed.

The Commission should monitor rate changes for services that are included in the
typical customer bill (i.e., services to which a simple majority of residential and/or
small business customers subscribe) to ensure that phone service is reasonably
priced. Without a summary of these important rate changes it would be nearly
impossible for the Commission or its staff to monitor these changes given the
multitude of other rate changes for those services that could occur.

The Commission should delete footnote 42 to avoid any potentially erroneous
implications limiting the Commission’s jurisdiction.
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L. INTRODUCTION

Pursuant to Rule 14.3 of the Rules of Practice and Procedure of the California Public
Utilities Commission (the “CPUC” or “Commission”), the Division of Ratepayer Advocates
(“DRA”) respectfully submits these comments in response to the July 1, 2008 Proposed Decision
(“PD”) on the remaining issues in Phase II of the Uniform Regulatory Framework (“URF”)
proceeding — monitoring reports, retail special access pricing, and customer disclosure rules.

The PD proposes to close the URF proceeding and adopt no further requirements than
those contemplated in its Phase I URF decision, D.06-08-030. Specifically, the PD: (1) declines
to impose any new state-specific monitoring reports even as necessary after the Commission
eliminated monitoring reports required under the previous New Regulatory Framework (“NRF”),
(2) declines to change the Commission’s pricing regulations for retail special access services;
and (3) declines to add additional customer disclosure requirements on the basis that the
“Commission adopted a comprehensive consumer protection regime in D.06-06-013.”

DRA’s comments address the errors found in the PD’s conclusions that no additional
monitoring reports should be required of URF carriers and that no further customer disclosure
rules are necessary at this time. As discussed below, the PD’s conclusions are legally erroneous
and an abuse of discretion because findings used to support these conclusions are not based on
record evidence and depart from the Commission’s stated policy of vigilant monitoring of the
voice communications marketplace. While DRA is not commenting on every issue presented in

the PD, silence on a particular issue should not be construed as assent.

IL. DISCUSSION

In the Phase I URF decision (D.06-08-030), the Commission relinquished significant
regulatory oversight over California’s four largest incumbent local exchange carriers (ILECs) by
“granting carriers broad pricing freedoms concerning almost all telecommunications services,
new telecommunications products, bundles of services, promotion, and contracts.” The
Commission also relieved ILECs of significant reporting duties by eliminating all NRF-specific

monitoring reports, which contained data related to the ILECs’ intrastate operations. In place of

1 PD at 33, Finding of Fact (“FOF”)10.
2 PD at 5 (footnote omitted).



price controls and monitoring, the Commission concluded that the “competitive market” would
satisfy the Commission’s obligation to ensure that rates are “just and reasonable” for California
consumers.

Having made this decision, the PD declines to require the state-specific data that would
be necesssary to measure the effects and the effectiveness of competition in California. Instead,
the Commission chose to rely upon the accounting practices and federal reporting requirements
of the Federal Communications Commission (“FCC”). The benefits gained by URF carriers are
numerous. For consumers, however, any benefits remain to be seen.

Not even two years after the Phase I URF decision, the promises of “innovative products
at attractive prices” have remained unfulfilled. Instead, consumers have seen a drastic increase
in prices for existing services like caller ID, call waiting, and inside wire maintenance,
sometimes 200-300 % higher than what they were pre-URF.2 Significantly, these ancillary
services are often bundled with basic telephone service.? The Commission, in comments to the
FCC, noticed these price increases as early as September 2007. The Commission informed the
FCC that in February and July of 2007 “AT&T raised its prices for many services including
various associated basic services, basic business, and customer calling features by a range of fifty

to several hundred percent.”?

Additionally, in a recent proposed decision regarding California’s

High Cost Fund-B program, the PD relies upon the fact that AT&T has increased rates for many

unregulated features as a basis to reject requests to increase basic service by as much as $6.05.8
The Commission predicated its new URF regime on the economic theory that the “rates

and range of services that result from a competitive market likely will be better than those that a

3 WC Docket No. 07-139, In the matter of Petition of AT&T Inc. for Forbearance Under 47 U.S.C. §
160(c) from Enforcement of Certain of the Commission’s ARMIS Reporting Requirements, Reply
Comments of the California Public Utilities Commission and the People of the State of California, filed
September 17, 2007, at 3 (footnote omitted).

4 See D.08-04-057.

2 WC Docket No. 07-139, In the matter of Petition of AT&T Inc. for Forbearance Under 47 U.S.C. §
160(c) from Enforcement of Certain of the Commission’s ARMIS Reporting Requirements, Reply
Comments of the California Public Utilities Commission and the People of the State of California, filed
September 17, 2007, at 3 (footnote omitted).

8 R.06-06-028, Proposed Decision of Commissioner Chong, Decision Adopting Phased Transition Plan
For Pricing Basic Telephone Service, dated July 1, 2008, at 29.
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regulated market would produce.” In this instance, however, “competition” has produced
precisely the opposite effect. The fact that URF has not produced the desired results only
underscores how fundamentally important it is for the Commission to require robust monitoring
of utility activities. The market failure also illustrates the inadequacy of the Phase [ URF
decision’s monitoring metrics, which Commissioner Grueneich recognized as failing “to include
even the most basic monitoring, reporting, and audit commitments.”® To honestly assess the
marketplace, the Commission must retain the ability to obtain accurate California-specific data
regarding competition, service affordability, and service availability, none of which can be found
in the FCC’s reports.g

The telecommunications utilities respond to such common-sense observations with rote
claims that any reporting and monitoring requirements would cause substantially increased
expenses, ultimately borne by consumers. Such allegedly increased expenses are never
substantiated. DRA’s experience has been that the utilities need detailed reporting for their own
internal business purposes. To not require the basic disclosures at issue here essentially allows
these utilities to operate in a black box, and is tantamount to an abdication of the Commission’s
regulatory oversight.

In addition to the market failing to reasonably control prices, the Consumer Protection
Initiative of D.06-03-013 has been insufficient in ensuring that consumers are provided with
sufficient information upon which to make informed choices about telecommunications services
as required by Public Utilities (P.U.) Code § 2896. Despite D.06-03-013’s intent to “ensure that
consumers are educated and protected from fraud and bad actors,2? in April of this year, the
Commission found in D.08-04-057 that AT&T had failed to provide adequate disclosures to
customers about the price of basic service. The Commission ordered AT&T to make additional
customer disclosures in conversations between customer service representatives and consumers,

as well as post information on its web site in accordance with Section 2896(a). L The

1 D.06-08-030, slip. op., at 262, FOF 16.

8 D.06-08-030, slip. op., Commissioner Dian M. Grueneich, Concurrence Regarding Decision on the
Assessment and Revision of the Regulation of Telecommunications Utilities, at 3.

2 See DRA Comments on Phase 2 Issues (March 2, 2007) at 9-13.
Lpp at 30,
L pp at 29,
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Commission held that, “pursuant to § 2896 it is the carrier’s obligation to provide a certain
amount of information to the customer so that she or he may be able to make an informed choice
among services, not the customer’s obligation to request it from the carrier.™2 To prevent
similar consumer protection failures in the future, the Commission should require that all carriers
make those basic disclosures.
A. THE PD ERRS IN FAILING TO JUSTIFY THE COMMISSION’S CHANGE
IN POLICY FROM VIGOROUS MONITORING OF THE VOICE

COMMUNICATIONS MARKETPLACE TO A SPECULATIVE “WAIT AND
SEE” APPROACH.

In the Phase I URF decision, the Commission adopted a policy “to remain vigilant in
monitoring the voice communications marketplace to ensure that the market continues to serve

California consumers well.”=

In contradiction to this policy, however, the PD finds that it is
“best to wait and observe how the market develops before considering whether to impose state-
specific reporting requirements... or to take other steps, such as the consumer surveys suggested
by the ILECs, to obtain the necessary information.”* Here, “observe” does not connote any
specific data requirements, so the proposal is really a “wait and see” approach.

As reflected by the substantial price increases in various telecommunications services
since the adoption of D.06-08-030, this speculative “wait and see” approach would commit the
Commission to failure in carrying out California’s telecommunications policy “to promote lower
prices, broader consumer choice, and avoidance of anticompetitive conduct.”® Consequently, in
following the PD’s approach, the Commission would be failing to proceed in a manner required
by law.

This Commission need look no further than its broadband data collection for an example
of more vigilant data collection. In its monitoring of the deployment of broadband availability in

furtherance of its goals to promote advanced telecommunications services, the Commission’s

emphasis has been on collecting detailed data, more granular than that required by FCC.2¢ The

12 1 08-04-057, slip. op., at 37.

13 1 06-08-030, slip. op., at 268, FOF 73.

B pp at 25.

15 Cal. Pub. Util. Code § 709(f).

16 See PD at 18-20; see also WC Docket 07-38, Comments of the California Public Utilities Commission
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Commission’s filing last week with the FCC on the development of broadband data shows that
the Commission intends to rely upon FCC data only to supplement, and not replace, state-
specific data.

The CPUC anticipates that any national mapping program the FCC
undertakes would supplement, but not replace, the mapping programs
undertaken by the states and various public-private partnerships. An FCC
mapping program would support states’ efforts to map state-specific data,
allowing them to map other state resources along with broadband
availability in order to support specific state initiatives. The FCC’s
broadband availability map would provide the base data upon which states
could add layers of data of particular interest to state policymakers.?

The rationale behind the Commission’s relative vigilance in the broadband marketplace is
set forth in its comments. “The marketplace is moving quickly and in order to develop policies
and programs to aid in the ubiquitous deployment of advanced services we need to move just as
quickly to ensure that any market failures can be addressed quickly and comprehensively.”™®
The Commission has an equally important obligation to promote California’s long-standing
policy to ensure “[t]he offering of high quality basic telephone service at affordable rates to the

"2 The PD’s complacent approach to monitoring here is inconsistent

greatest number of citizens.
with this policy and the PD provides no reasonable explanation for a less robust approach in this
instance.

1. The Uncertain Status of the ARMIS Reports and the

ILECs’ Forbearance Strategy: the Negative Impact on
the Commission’s Monitoring Abilities

The PD acknowledges that the ILECs have pending petitions before the FCC which
request forbearance from the filing of certain FCC Automated Reporting Management

Information Service (“ARMIS”) reports, but provides a discussion only on AT&T’s petition to

and of the People of the State of California on the Development of Broadband Data: Broadband
Availability Mapping, filed July 17, 2008.

I Comments of the California Public Utilities Commission and of the People of the State of California on
the Development of Broadband Data: Broadband Availability Mapping, filed
July 17, 2008, at 12, WC Docket 07-38.

18 14 at 13.
9 Cal. Pub. Util. Code § 871.5(a).
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forbear from its cost assignment reporting requirements.22. While the cost assignment reporting
from which the FCC granted AT&T forbearance likely contains data that would be used in the
FCC’s ARMIS reports, the more relevant petitions for forbearance before the FCC are the ones
that the PD omits from its discussion. We provide below a description of AT&T’s and Verizon’s
petitions and an analysis of how, if granted and the PD was adopted, the FCC’s actions would
result in an evisceration of this Commission’s monitoring abilities.

To avoid further undermining of the Commission’s reliance on the FCC ARMIS reports,
the final decision in this proceeding should clarify that carriers shall file the ten ARMIS reports
with the Commission regardless of the outcomes with the pending FCC petitions.2' In other
words, even if ILECs are freed from the responsibility to provide data to the FCC, the ILECs
would be required to report to the CPUC the same data that would have appeared on the
California-relevant portion of their ARMIS reports (which would include national or regional
data if there is no California-specific reporting on a particular item in the current ARMIS report).

ARMIS not sufficient: The ARMIS reports, which consist of ten public reports filed
only by the ILECs with the FCC, while necessary, are not sufficient. ARMIS reports 43-05 and
43-06 address service quality and the remaining eight are mainly designed to gather financial and
operating data.22 The ARMIS reports have significant limitations with regard to monitoring the
voice communications marketplace in California. Those limitations were extensively discussed
in previous comments filed in this proceeding by DRA.2 For that reason and consistent with the
Commission’s stated intent to use FCC data only as a supplement to its own state-specific data,
the Commission should also adopt the six additional monitoring reports proposed by DRA 2

AT&T’s Petition to Eliminate ARMIS reporting: A year after the Commission
eliminated California-specific monitoring reports on the basis that it would rely largely on the
ARMIS reports instead, AT&T went to the FCC to seek forbearance from ARMIS Reports 43-05
(Service Quality Report), 43-06 (Customer Satisfaction Report), 43-07 (Infrastructure Report)

W pp a2,

4 Though we are not discussing the other “me too” petitions filed by Qwest, Embarq, and Frontier and
Citizens, the problems presented by AT&T’s and Verizon’s petitions are applicable to them as well.

= See DRA Comments on Phase 2 Issues (March 2, 2007) at 10.
B See id. at 7-13.
H See DRA Monitoring Proposal (February 2, 2007), Appendix A.
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and 43-08 (Operating Data Report).2 AT&T asserted that ARMIS reports 43-05 and 43-06 were
not needed to protect consumers.2® The CPUC disagreed. “Report 43-05 provides installation
and repair interval data and Report 43-06 shows the percentage of customers dissatisfied with
installation and repair based on the carrier’s customer survey.”*Z The CPUC informed the FCC
that it has used the data in these reports in some of its enforcement actions.2® AT&T next
asserted that the FCC should eliminate ARMIS reports 43-07 and 43-08 and instead rely on
Form 477. The CPUC again disagreed and pointed out that the “CPUC uses the infrastructure
report data [from 43-07] to monitor carrier facilities and to study how they may be deployed over

time.”2

The CPUC also noted that it uses the 43-08 report including telephone call statistics to
monitor and study calling pattern trends.2

Verizon’s Petition to Eliminate ARMIS reporting: Following closely on the heels of
AT&T’s forbearance petition, Verizon took forbearance a step further and petitioned to be
relieved from all ARMIS reporting — the financial reports (Reports 43-01, 43-02, 43-03, 43-04,
495A and 495B); the service quality reports (Reports 43-05 and 43-06); and the infrastructure
reports (Reports 43-07 and 43-08).2! In addition to the ARMIS reports, Verizon also sought
forbearance from affiliate transaction rules promulgated to ensure that consumers of regulated
services do not inappropriately subsidize non-regulated services. In their comments to the

FCC, New Jersey and other parties highlighted the significant threat that Verizon’s petitions

posed to state regulators and consumers:

23 In the matter of Petition of AT&T Inc. for Forbearance Under 47 U.S.C. § 160(c) from Enforcement of
Certain of the Commission’s ARMIS Reporting Requirements, WC Docket No. 07-139, Reply Comments
of the California Public Utilities Commission and the People of the State of California, filed September
17,2007, at 1.

26 4. at 4.
214
28 4. at 4-5.
2 14 a8,
014

i In the matter of Petition of Verizon for Forbearance Under 47 U.S.C § 160(c)From Enforcement of
Certain of the Commission’s Recordkeeping and Reporting Requirements, WC Docket No. 07-273, Joint
Comments and Opposition of the New Jersey Division of Rate Counsel and the National Association of
State Utility Consumer Advocates, filed February 1, 2008, at 11.

25
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What is new here is that not only does Verizon seek forbearance in its
Petition from reporting requirements, but also from recordkeeping
requirements. Allowing Verizon to withdraw from its recordkeeping
requirements could hamper the ability of consumer advocates and
regulators to seek information in state and federal proceedings through
data and information requests, and also could limit the usefulness of any
future audits that state or federal regulators may undertake. If Verizon is
no longer required to keep its records in a way that is amenable to data and
audit requests, such requests in the future could be met with a response
such as “no such data exist,” or “collecting such data would be unduly
burdensome and would require a special study.”

Potentially more threatening to the CPUC’s regulatory monitoring abilities is Verizon’s request
to have the FCC preempt state recordkeeping and reporting requirements.2*

As argued by state consumer advocates, “all of these petitions involve the ILECs’
consistent overestimation of the extent of competition in their markets, and equally consistent
underestimation of the public interest in the regulations from which the Petitioners seek
forbearance.”®® Moreover, the arguments set forth by opponents of the forbearance petitions,
including this Commission, demonstrate that ARMIS data is particularly important, especially
for the protection of basic service since the market has failed to produce the intended benefits for
consumers. The ILECs’ forbearance petitions belie any ILEC commitment “to work with state

commissions....to address state needs”2®

and the PD’s apparent lack of consideration of the
negative consequences of all of the ILEC forbearance petitions was arbitrary and capricious.
Therefore, Commission adoption of the PD would be an abuse of discretion.
2. The Commission Would Not Have the Ability to
Adequately Monitor the Voice Communications

Marketplace Without Data on Competition, Service
Affordability, and Service Availability.

The CPUC has a statutory duty to ensure that utilities under its jurisdiction provide

service at reasonable rates. Public Utilities (P.U.) Code Section 451 states in part:

3 14, at 6-7.

H Id. at 7, citing Verizon’s Petition at 5.
314, at 4.

3 pp at 23.
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All charges demanded or received by any public utility, or by any two or more

public utilities, for any product or commodity furnished or to be furnished or any

service rendered or to be rendered shall be just and reasonable. Every unjust or

unreasonable charge demanded or received for such product or commodity or

service is unlawful.

The PD’s elimination of the two primary tools that enable the Commission to make this
determination is an abrogation of statutory responsibility. Those reports are the Summary of
Category (Cat) II Rate Changes and the Affordability Studies. Admittedly, the Commission has
eliminated the NRF structure that placed services in Categories I, II and III. Hence, a report
summarizing “Category II” rate changes would not have any literal meaning. But, many services
formerly in Category II (with price caps) and on which residential customers have grown to
depend are now both price-deregulated and detariffed. Rates for nearly all of those former Cat 11
services have increased. Tracking prices for these services is also important because the
Commission has allowed the utilities to bundle Category Il and III services with basic service, so
any subsequent increase on the “optional” services will directly impact the cost of basic service
for bundled customers.

Consequently, the Commission should monitor rate changes for services that are included
in the typical customer bill (i.e., services to which a simple majority of residential and/or small
business customers subscribe) to ensure that phone service is reasonably priced. Without a
summary of these important rate changes it would be nearly impossible for the Commission or
its staff to monitor these changes given the multitude of other rate changes for those services that
could occur. Without data on rate changes for key residential and small business services, the
Commission is ignoring its statutory duty to ensure that rates are reasonable pursuant to P.U.
Code § 451.

The PD also proposes to eliminate the Affordability Study heretofore conducted by Field
Research. This study gives the Commission valuable information from the customer’s point of
view on whether rates are reasonable pursuant to Section 451, including data by demographic
and ILEC-territory-specific breakdowns not available through FCC reporting on universal
service and rates. Thus, rather than eliminate the Affordability Study, the Commission should

fine-tune and expand that study, as DRA recommended and is discussed below.
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3. DRA’s Recommendations
In both Opening and Reply comments on monitoring issues, DRA proposed six
additional monitoring reports (five new reports and one modified NRF report).2. DRA continues
to believe that these proposed reports provide important information to “ensure, to the extent
practical, that every person and business in California has access to modern, affordable, and high
quality telecommunications services™®® D.06-08-030 stated as a goal that universal service is
protected “via the continued affordability and widespread availability of high-quality

3 DRA’s recommended reports would allow

telecommunications services to all Californians.
the Commission to determine if it is on track to meet this goal. By the apparent lack of weight
that the PD gives to DRA’s recommended reports, it appears to ignore the Commission’s
previously stated goals.

As discussed earlier, the Commission must honor its duties under the P.U. Code to assess
the reasonableness of rates and affordability of service. In lieu of the eliminated Summary of
Cat II Rate Changes the Commission should require a report called "Summary of Rate Changes"
that would permit Commission staff to efficiently and quickly identify rate changes that impact
residential customers and small businesses.

The Commission should also retain the Field Research Affordability Study, with the
modifications that DRA proposed. If this study is eliminated, then at a minimum, the
Commission should adopt and track other measures of affordability, such as the number of
customers terminated for lack of payment.

B. THE PD ERRS BY FAILING TO PROVIDE ANY RATIONAL COST BASIS

FOR REJECTING BOTH DRA AND TURN’S PROPOSED REPORTING
REQUIREMENTS.

The PD wholly dismisses as “not justified in light of the costs” the limited reporting
requirements proposed by DRA and TURN.#® The PD, however, fails to corroborate its finding

with any citations to record evidence of any real or allegedly burdensome costs associated with

L See DRA Monitoring Proposal (February 2, 2007). The reports proposed are on service availability,
affordability, and competition.

38 R .05-04-005 at 3.
¥ 1.06-08-030 at 31.
Nppar17.
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DRA’s and TURN’s proposals.2X The PD also fails to provide any discussion on the cost
analysis it conducted to determine how those unspecified, alleged “costs” outweigh the
numerous benefits of monitoring reports outlined by DRA during the workshops and in its
previously filed comments.22 DRA provided this information specifically to respond to the
Assigned Commissioner’s Ruling (December 21, 2006) requesting the “costs and benefits of
additional reporting requirement proposals.”® The PD ignores this record evidence.

Moreover, no party critical of DRA’s (and TURN’s) proposals provided any objective
evidence or could even articulate with specificity exactly what costs would result from either
proposals.ﬂ In substance, objectors like Verizon, SureWest, CalTel, Cox, and the Joint Wireless
Carriers proffered nothing more than unsupported assertions and speculation.* In contrast, DRA
offered the most specific data available on the record about the costs of its proposals and the
likely benefits.*

In the LEP proceeding, R.07-01-021, referenced in the PD’s Finding of Fact (“FOF”) 11,
the Commission stated that it “cannot rely on carriers assertions that in-language support is
adequate and no additional protection of LEP consumers is needed” since there was little data the
Commission could identify that might show that the carriers were meeting the needs of their LEP
consumers.*? Similarly, the Commission cannot rely upon carriers' rote assertions that overly
burdensome costs would outweigh the benefits of state-specific monitoring reports because (1)
no actual, overly burdensome “cost” evidence can be found in the record, and (2) the PD failed
to provide any cost-benefit analysis that a reviewing court could rely upon to determine that

either DRA’s or TURN’s proposals were unjustified.

L pp at 17.

2 See DRA Opening Comments (March 2, 2007) and DRA Reply Comments (March 30, 2007).
B goe ACR (December 21, 2006) at 6.

H See DRA Reply Comments on Phase 2 Issues (March 30, 2007) at 4-9.

45

= 1d.

46 See DRA Opening Comments (March 2, 2007) and DRA Reply Comments (March 30, 2007).

4 Decision Addressing the Needs of the Telecommunications Consumers Who Have Limited English
Proficiency, D.07-07-043 at 32 (July 26, 2007).
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The PD also fails to take into account that DRA seeks only six monitoring reports as
opposed to the over ninety reports required of the ILECs under NRF.# The reduction in costs to
those carriers is significant®® and refutes any assertion by carriers that DRA’s six monitoring
reports would be too costly. In addition to failing to substantiate exactly what it would cost to
implement DRA’s monitoring proposal, none of the carriers offered evidence to disprove that the
data collected in DRA’s proposed reports would be different from the information that is already
collected by carriers for their own business purposes.® Consequently, the PD’s finding that
DRA’s monitoring proposal is unjustified due to cost is not be supported by substantial evidence
in light of the whole record. In turn, the PD is not supported by correct findings.>

C. THE PD ERRS BY IMPLYING THAT THE CPUC LACKS AUTHORITY TO

DEMAND INFORMATION ABOUT VOIP SERVICES.

According to the PD, information about the various service providers and services that
are offered in a given area within the state would be useful to consumers.2 Nevertheless, the PD
does not require that this information must be submitted to the Commission by service providers.
The PD asserts that “t]he Commission cannot demand this information from providers outside of
its jurisdiction” and provides an example of this jurisdictional limitation in accompanying
footnote 42, stating “[f]or example, the Commission has declined to regulate VoIP at this time
(See D.06-06-010).”3 Taken together, these statements erroneously imply that the Commission
does not have jurisdiction over VolIP providers, especially over obtaining information about their
services.

This is simply not the case. This Commission has plenary power, under California
Government Code sections 11180 et seq., inter alia, to investigate any matter relative to its
jurisdiction, even where specific jurisdiction to regulate or enforce might be preempted by

Federal law.** DRA submits that the Commission abuses its discretion when it simply decides to

18 See DRA Reply Comments on Phase 2 Issues (March 30, 2007) at 7-9.

B4 Ats.

2 /4. at6.

3L Cal. Pub. Util. § 1757.1(a)(4).

2 pp at 20,

B pp at 21,

e See, e.g., Younger v. Jensen (1980) 26 C.3d 397, 404-406; see also Public Utils. Code § 701
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forego its regulatory obligations. Therefore, the Commission should delete footnote 42 to avoid

any potentially erroneous implications.

D. ADDITIONAL CUSTOMER DISCLOSURE RULES

The PD points to the “extensive actions” the Commission has taken pursuant to D.06-03-
013 — the Consumer Protection Initiative or CPI decision — as proof that it is not necessary to
adopt additional customer disclosure rules after the elimination of California specific monitoring
reports. The CPI decision gave consumers the following disclosure “rules”:

Disclosure:

e Consumers have a right to receive clear and complete information about all
material terms and conditions, such as material limitations, for 1) products and
service plans they select or ii) available products and service plans for which
they request information.

e Consumers have a right to be charged only according to the rates, terms and
conditions they have agreed to, as set forth in service agreements or carrier
tariffs governing services ordered.®
These rules identify what customers “have a right to” but do not provide any rules that
carriers must follow in disclosing information to customers. Operating under these rules AT&T
believed it was proper to “...offer a bundle of services as a first recommendation to a customer
interested in new telephone service.”® AT&T’s interpretation of this CPI rule also led the
company to believe that it did not need to explain, unless requested by the customer, the
difference between flat and measured rate service and the prices for those services.2X This view
was rejected by D.08-04-057; indeed the PD seems to indicate that D.08-04-057 illustrates that
the Commission will continue to enforce disclosure requirements as required to protect
consumers. While D.08-04-057 indicates that the Commission will enforce some minimal
disclosure rules as to AT&T, DRA believes those rules should apply across the industry. Itisa
matter of simple fairness to require all carriers to disclose the price for basic service before they

go on to offer bundles. Moreover, enforcing those rules on an ex post facto, case-by-case basis

(Commission “may do all things ... necessary and convenient in the exercise of [its] power and
jurisdiction”).

% D,06-03-013, A-3.

26 D.08-04-057, FOF 12.

*T bid. FOF 20,
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against carriers who fail to provide fundamental disclosures, like prices for basic service, would
result in a waste of Commission time and parties’ resources.

The most efficient solution would be to adopt the simple customer disclosure rules
recommended in DRA’s March 2007 Opening and Reply Comments in this proceeding. The
Commission should adopt specific disclosures, such as those now required of AT&T, so that the
state does not have a patchwork of disclosure requirements applicable to different service
providers.

Moreover, in its effort to avoid burdening service providers, the PD appears to expect
regulators to provide the type of information and disclosures that the carriers possess and should
make available to customers. The PD cites the calphoneinfo.com website as one of the
“extensive actions” the Commission has taken in the CPI decision to help consumers. In truth
this website lacks detailed information about specific carriers to be useful 2 The carriers should
ultimately be responsible for giving customers proper disclosures about their services, not the
Commission.

The PD also fails to provide a rational basis for concluding that the comprehensive
consumer protection regime in D.06-03-013 is sufficient; the Commission has not successfully
implemented all of the initiatives and has no basis to guarantee the program’s effectiveness in
protecting consumers. Of most relevance to this proceeding is the highly anticipated Consumer
Information Management System (CIMS) database that is intended to significantly improve the
Commission’s complaint gathering ability. The PD asserts that the Commission “improved its

»¥ bt in fact the rollout of that database has been

consumer complaint resolution database,
delayed.®? More than two years since the adoption of the CPI decision, the new database has yet
to be used and therefore its effectiveness is unknown.

Additionally, the CIMS database could never deliver the level of complaint data
sufficient for the Commission to monitor failures in the market because the majority of

customers will always complain to their carriers first. The Commission’s own “first contact”

8 DRA Comments on Phase 2 Issues (March 2, 2007) at 24.
2 pD at 30,

80 According to the CPUC CIMS Project Presentation to California Utilities on April 7", 2008, product
sign-off/maintenance starts July 1%, http://www.cpuc.ca.cov/NR/rdonlyres/555B4212-A3F0-4887-9497-
2EEC8929220B/0/CIMSIndustryPreso040708.ppt#279.5. Timeline
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policy for complaint intakes produces this result, as the Commission will not log a customer’s
complaint unless that customer has first contacted her carrier to attempt to resolve the complaint.
For these reasons, the PD’s reliance on the CPI initiatives is misplaced and does not support the

PD’s finding that no new customer disclosure requirements should be established.
III. CONCLUSION

For all of the reasons stated herein, DRA respectfully requests that the Commission
modify the PD to eliminate the factual and legal errors identified and adopt DRA’s

recommendations.

July 21, 2008 Respectfully submitted,

/s/ HIEN C. VO

HIEN C. VO

Attorney for

Division of Ratepayer Advocates
California Public Utilities Commission
505 Van Ness Avenue

San Francisco, CA 94102

Phone: (415) 703-3651

Fax: (415) 703-4465

Email: hev@cpuc.ca.gov
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APPENDIX A

FINDINGS OF FACT:

1. All interstate carriers currently file multiple reports with the Federal Communications
Commission including ARMIS reports.

2. In Phase I of this proceeding, the Commission determined that most reports previously
filed by carriers subject to state regulation, including so-called NRF-specific reports,
were no longer necessary to the Commission’s discharge of its statutory duties in a
competitive market.

3. The Commission is able to obtain timely information about changes in the pricing of
tariffed services from advice letters filed by carriers.

4. The Commission is able to obtain timely information about the nature and price of
detariffed services from carrier-specific price lists posted on carriers’ websites, as
required by our detariffing rules.

5. The Commission will not be able to obtain information about the status of competition
through the carriers’ filings of FCC ARMIS and non-ARMIS Reports.

6. The Commission will obtain detailed information about broadband subscription
through the DIVCA Reports as well as through reports filed with the FCC.

7. Because Fthe FCC has opened dockets to consider petitions from incumbent local
exchange carriers requesting forbearance from the requirement of filing one or more

ARMIS reports the Commission is at risk of losing critical data contained in the ARMIS

reports that the Commission uses to carry out its regulatory duties.

8. The Commission has opposed the forbearance petitions in comments filed with the

FCC.

9. The FCC is reviewing the issue of interstate special access in WC Docket No. 05-25,
RM-10593.




11. The Commission established additional consumer protection rules in its LEP

proceeding R.07-01-021.

13. The Commission enforced § 2896(a) of the Pub .Util. Code by requiring additional

consumer protection disclosures only regarding basic rates for telephone service in a

specific case.

CONCLUSIONS OF LAW
1. ARMIS and other reports filed with the FCC, together with data gathered by

Commission staff and advice letters that continue to be filed with the Commission, do not
provide adequate information for the Commission to meet its statutory obligations and
exercise effective regulatory oversight.

2. Ne-The six additional monitoring reports proposed by DRA should be required of URF

Carriers at this time.

3. The Commission should not deregulate retail special access at this time.

ORDER:

1. Ne The six additional monitoring reports proposed by DRA are required of any carrier

subject to Commission jurisdiction at this time.
2. There are no changes in the Commission’s pricing regulations for retail special access
services at this time.

3. Ne additional consumer protection disclosures are required at this times.

4. Rulemaking 05-04-005-iselosed:
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I hereby certify that I have this day served a copy of “COMMENTS OF THE
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